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A message from our President 

Dear Friends of Consumer Law,

Happy New Year to all members of the International Association of Consumer Law! I hope the year will be a fruitful one for you all, full of academic excitement, interesting conferences and excellent publications.

IACL wants to contribute to the excitement by restarting the practice of distributing an electronic newsletter to its members. Christine Riefa, member of the Board of the Association, has accepted the task of running the Newsletter. The Board and the Association are very thankful to her for taking this responsibility.

During the year 2007 much has happened in the Association. As mandated by the General Assembly at the very successful conference in Cape Town in April, the formal registration of the Association in Belgium has been withdrawn, and the Association continues as a truly international network, administered through the national institutions of whoever functions as president. The Association has got a new website, www.iaclaw.org, and a listserv, members@iaclaw.org, through which each member – and there are more than 200 members across the world – can send messages to the whole Association. We see a growing use of this facility to circulate information on conferences and publications, for distributing offprints as well as for sending other messages. 

The most visible form of the IACL activity has been its biannual conferences, gathering the leading experts on consumer law from all parts of the world. The discussions concerning the 12th International Conference on Consumer Law are well underway and there is a preliminary agreement for the conference to be organized by NALSAR in Hyderabad, India, 25-27 February 2009 (dates are provisional). More information will be available on our website, when the plans have been firmed up.

The very best wishes from,

Thomas Wilhelmsson

President of IACL

Forthcoming Conferences & Seminars

Teaching Consumer Law Conference 
On May 23 and 24th, the Center for Consumer Law at the University of Houston will hold is bi-annual “teaching Consumer Law Conference.” The conference features speakers from around the world [including the editor of this newsletter] discussing issues relevant to those who teach, or are interested in teaching, consumer law. A conference brochure will be available early next year. To add your name to the mailing list, email Dean Richard Alderman, alderman@uh.edu
International Association of Consumer Law Conference 
Preparations are underway for the 2009 conference, which will take place in Hyderabad in India on 25-27 February 2009. Information will be communicated to members as soon as it becomes available. Note that the dates are provisional only at this stage.  

Consumer Law News from Around the World  

UK 
Review of the Consumer Protection Regime Launched by Government 

The British Government has launched a review of the Consumer Protection Regime in the UK. Consumer protection in the UK is the result of several decades of development responding to many different stimuli explains the Better Regulation Executive, in charge of the Review. In the UK there are over 100 pieces of legislation, which result in an estimated £1bn administrative burden. With the fast pace of market development, and the ever-strong position of consumers in the economy, it is now time to think of overhauling the regulatory landscape A full document reviewing proposed changed should be published in spring 2008. 

Report on Consumer Information Published 

The report is published with a warning that too much information can harm consumers. The report written by the Better Regulation Executive (the new name for Department of Trade and Industry) and the National Consumer Council was published in November 2007. For more information and the full report, follow this link. 

USA 

(Our thanks to Richard Alderman for communicating the information below) 

Dean Alderman’s Testimony before the U.S. Senate Judiciary Committee 
The issue of arbitration in consumer disputes is under scrutiny and Dean Alderman recently testified before the U.S. Senate Judiciary Committee in favor of a bill to ban this practice. His testimony is available here, http://www.peopleslawyer.net/arbitration.html 
American Consumer Law newsletter 

If you are interested in keeping up with American consumer law, the Center for Consumer Law publishes a newsletter that is distributed for free, three times a week. You can subscribe here http://listserv.uh.edu/cgi-bin/wa?SUBED1=consumeralert&A=1
NEW ZEALAND 
Consumer Guarantees 

A landmark High Court case on the Consumer Guarantees Act provides non-contractual post-supply warranties for consumer goods and services together with remedies for breach of warranty.  The case sets out the policy basis for the remedial provisions and how the balance lies between consumer and trader rights.  If anyone would like a copy of it, please email Rae Nield (our new Zealand informer!). The Act itself is available on www.legislation.govt.nz. 

AUSTRALIA 
(Our thanks to Gail Pearson for communicating the information below) 

Second Consumer Law Roundtable held in December 2007 
The Second Consumer Law Roundtable was held at Griffith University in December 2007 following the first successful Consumer Law Roundtable at the University of Sydney in 2006. The Roundtables are organized by Nicola Howell, Centre for Credit and Consumer Law, Griffith University and Gail Pearson, Business Law, University of Sydney.  The Round table featured a number of talks including: A Keynote address from Professor Kathleen Engel from Cleveland State University who spoke on The Subprime Crisis: Origins, Impacts and Solutions.Ms Louise Sylvan, Deputy Commissioner, Australian Competition and Consumer Commission presented a paper on Behavioural Economics and Consumer Policy critiquing the disclosure/choice consumer policy model and emphasising the importance of Default selections for community welfare. Mr Fitzgerald, a Commissioner of the Productivity Commission, was constrained in what he could say but a message came through loudly and clearly. This is the importance of the case to show that there is consumer detriment in the formulation of policy.  Indeed the significance of an empirical approach to consumer law and policy emerged as a major theme in papers and discussion. Other papers included: Christine Parker: How much does it hurt? How Australian businesses calculate the costs and gains of compliance with the Trade practices Act; Paul O’Shea: The new empiricism in consumer law; Justin Malbon: Deal theory: Why businesses offer unfair contracts; Luke Nottage: Comparing the re-regulation of consumer credit in Japan: the politics and economics of contemporary law reform; Elizabeth Lanyon: Predatory Lending, the Victorian Experience; Tania Sourdin: Consumer perceptions of dispute resolution processes. There is no decision yet about the place for the Third Consumer Law Roundtable. Consumer policy is back on the political agenda and this opportunity for a small group of academics and regulators to interact around the table in an academic environment is highly valuable. 

Australian Government Enquiry into Consumer Policy Framework – Report Released 
Consumer policy and law are definitely on the agenda in Australia. In 2006/07 the Australian Productivity Commission undertook an enquiry into the consumer policy framework. Many of the participants at the First Consumer Law Roundtable made submissions to this enquiry.  The special journal issue following the first Roundtable (2007) 15 Competition and Consumer Law Journal was also submitted. The Productivity Commission released its report Review of Australia's Consumer Policy Framework available at http://www.pc.gov.au/inquiry/consumer/docs/draftreport a few days after the Second Consumer Law Roundtable.  The Report recommends a national consumer policy framework to replace the state and federal scheme. It says that regulation of consumer credit should become a national responsibility. Shortly before this Report, the states released draft legislation for regulation of finance brokers available at http://www.consumer.gov.au/html/download/Proposed_%20National_Finance_Broking_legislation.doc  
Crisis in Sub-Prime Mortgage Market 
The crisis in securitization and the sub-prime mortgage market was also in the Australian news as the Consumer Law Roundtable was being held. Although borrowing practices in Australia are different from the US, Australia has not been immune from this crisis. Some investment firms have gone under and there is an increase in house repossession in certain parts of Sydney. The Keynote speaker at the Consumer Law Roundtable was Professor Kathleen Engel from Cleveland State University who spoke on The Subprime Crisis: Origins, Impacts and Solutions. One suggestion was the regulation of Ratings Agencies.  
Articles & Books 


Articles 

Richard Alderman, The Future of Consumer Law in the United States – Hello Arbitration, Bye-Bye Court, So-Long Consumer Protection 

. The paper is available from: 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1015517
ABSTRACT 

Arbitration of consumer disputes has become the norm rather than the exception. Although attempts to dispute the enforceability of arbitration are occasionally successful, it is clear that until Congress takes action the use of arbitration will become more and more widespread. It is possible that all consumer disputes may soon be "privatized" and removed from our judicial system. Many have written about the ills of arbitration and the legal basis for attacking arbitration clauses. This article does not attempt to review all of that literature. Instead, it suggests that arbitration of consumer disputes must be prohibited for one simple reason - our system of government needs the judicial branch and in the consumer arena it is slowly disappearing. The vanishing jury trial is a "hot topic" generally, but when it comes to consumer disputes the vanishing jury trial, accompanied by the disappearing appellate decision, threatens to undermine our system of regulating the consumer market place. The article concludes that enactment of the recently proposed Arbitration Fairness Act is the only way to reverse this trend and let our courts play their proper role. 

Nagarajan V, Reconceiving regulation: finding a place for the consumer (2007) 15 Competition and Consumer Law Journal 93 – 112.

Duncan Fairgrieve and Geraint Howells, Rethinking Product Liability: A Missing Element in the European Commission's Third Review of the European Product Liability Directive, MLR Volume 70: Issue 6 - November 2007, 962 – 978. ABSTRACT. The paper uses the opportunity afforded by the European Commission's Third Report of the Product Liability Directive to assess the present state of product liability in Europe. It notes that despite the maximal harmonisation character of the Directive there is a risk of divergence between Member States on key issues including the core concept of defectiveness. The Commission seems at times confused (for example, as regards the relationship between defect and fault liability) and more often complacent about the risks of divergence; but this sits uneasily with the espousal of maximal harmonisation. Ultimately there may be a need for a rethinking of product liability to ensure greater clarity as regards the underlying rationale supporting strict liability. This seems unlikely to materialise in the near future and so at the very least the Commission should act to clarify some core concepts that are proving difficult to interpret for the courts.

Robert Bradgate and Christian Twigg-Flesner, Expanding the Boundaries of Liability for Quality Defects, Journal of Consumer Policy 25: 345–377, 2002. 
ABSTRACT. This paper proposes a system of liability for quality defects which is based on five key principles: fairness, giving effect to consumers’ legitimate expectations, ensuring the quick and efficient provision of redress, rationality, and avoidance of circuity. The system of exclusive seller liability is examined and rejected. Instead, the authors propose that a manufacturer should be directly liable to a consumer. Furthermore, where a manufacturer utilises a distribution network, the members of such networks should also be directly liable to the consumer, but have a right of indemnity against the producer. The authors consider the conceptual justifications and deal with likely difficulties of such a system of liability. Their conclusions are that the system of liability they propose would entail a change of attitude to the way liability for quality defect is allocated, but would accord with the five key principles this discussion is based on.

Rachael Mulheron, Justice Enhanced: Framing an Opt-Out Class Action for England, MLR Volume 70: Issue 4 - July 2007, 550-580. 

ABSTRACT. This article contends that the absence of an opt-out class action remains a yawning gap within English civil procedure. Various recent reform proposals have favoured opt-in procedural vehicles as the way forward. However, key features of these proposals – an opt-in approach and the use of a representative claimant – are subject to considerable reservations in jurisprudence from both England and elsewhere. Following a critique of these features, the article proposes that an 'opt-out regime with brakes' should be introduced, taking into account both the requirement for proportionality under the Civil Procedure Rules, and the invaluable lessons provided by the established Commonwealth statutory class actions regimes.

Books

News about new books as well as book reviews are welcome for our next editions. 

UK Publications 
· Woodroffe and Lowe’s Consumer Law and Practice, 7th edition, Sweet & Maxwell 2007

· Iain Ramsay, Consumer Law and Policy, Text and Materials on Regulating Consumer Markets, second edition, Hart Publishing 2007

· The Yearbook of Consumer Law 2008 is out. It is edited by Christian Twigg-Flesner, Deborah Parry, Geraint Howells and Annette Nordhausen and it is published by Ashgate. The Yearbook of Consumer Law provides a valuable outlet for high quality scholarly work which tracks developments in the consumer law field with a domestic, regional and international dimension. For more information: https://www.ashgate.com/shopping/title.asp?isbn=0%207546%207152%206 

· Chris Willett, Fairness in Consumer Contracts, the Case of Unfair Terms, Ashgate 2007. 

Rest of the world 
· Jason Kilborn, Comparative Consumer Bankruptcy, Carolina Academic Press 2007, http://www.cap-press.com/books/1534
· Prof Dr.Naemah Amin, Product Liability in Malaysia, Sweet & Maxwell Asia 2007. 
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To add your news to the next edition of this newsletter, please email, christine.riefa@brunel.ac.uk 


